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Welcome to the latest edition of the ICLR Weekly Law
Reports Student Newsletter. | would like to take the
opportunity to wish all our readers a happy and
successful 2004.

As usual the Spring 2004 newsletter features some of
our latest Daily Law Notes, specially selected from
those online at www.lawreports.co.uk by our editorial
team. | hope that you find them interesting and if you'd
like to see more of them don’t forget the entire archive
is available, free of charge, on our website. Here you
can also find our Industrial Cases Reports Express
service and all the latest news and events involving
ICLR.

While | am on the subject of ICLR news some of you
may be interested in our 2004 ICLR Lecture, the third
in our annual series. This will be held on the 5th April
in Middle Temple Hall in London, and tickets will be
free to all students. If you would like to apply for a
ticket details can be found on pages 18 & 22.

This issue also features the first in a series of articles
by one of our reporters, Paul Magrath, on ‘The
Architects of Justice’ starting with a look at the
architect responsible for designing the Royal Courts of
Justice. We also have articles looking at the
development of Relational Justice and a closer look at
a stressful Industrial Cases Report.

Martha Hawting
Correction; In the article ‘Positive Discrimination: The

Feminist’s Dilemma’ in issue 15, paragraph 5 line 13
‘retributive’ should have read ‘retaliatory’

‘Citation of judgments in Court

3.1 For the avoidance of doubt, it should always be
emphasised that both the High Court and the Court of
Appeal require that where a case has been reported in
the official law reports published by the Incorporated
Council of Law Reporting for England and Wales it must
be cited from that source. Other series of reports from
England and Wales may only be used when a case is not
reported in the Law Reports.’

Lord Woolf

Supreme Court Practice Direction [2001] 1 WLR 194

The Incorporated Council of Law Reporting
for England and Wales, Megarry House,
119 Chancery Lane, London WC2A 1PP
Tel: 020 7242 6471 www.lawreports.co.uk
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All cases are selected from
“The Daily Law Notes on our website at
www.lawreports.co.uk as having a
particular relevance for students of law.

Cases reported by us on our website will in due course
be reported in full form with a headnote and the full
text of the judgment in
The Weekly Law Reports, The Law Reports (also
includes reports of the arguments of counsel) or
The Industrial Cases Reports.

CRIME — Arson — Mens rea — Recklessness —
Obvious risk of damage to property — Whether
defendant’s age and personal characteristics
relevant in assessing obviousness of risk —
Criminal Damage Act 1971, s 1

R v G and R [2003] UKHL 50

HL: Lord Bingham of Cornhill, Lord Browne-
Wilkinson, Lord Steyn, Lord Hutton and Lord
Rodger of Earlsferry: 16 October 2003

The test for assessing recklessness in the context of
arson contrary to s 1 of the Criminal Damage Act 1971
as formulated by the House of Lords in R v Caldwell
[1982] AC 341, was wrong and should not be followed.
The correct approach was that a person acted
recklessly within the meaning of s 1 with respect to (1)
a circumstance when he was aware of a risk that it
existed or would exist; (2) a result when he was aware
of a risk that it would occur; and it was in the
circumstances known to him, unreasonable to take the
risk.

The House of Lords so held when allowing the appeal
of the defendants, G and R, from a dismissal by the
Court of Appeal [2003] 3 All ER 206 on 17 July 2002
of the defendants’ appeal against their convictions
before Judge Maher and a jury at Aylesbury Crown
Court on 23 March 2001 of arson contrary to sections
1(1) and (3) of the 1971 Act.

In the early hours of the morning the defendants, aged
11 and 12 respectively, entered the backyard of a shop
where they set fire to some newspapers and threw
them under a plastic dustbin. After they left the yard
the fire spread to the shop and adjoining buildings,
causing approximately £1m worth of damage. It was
accepted at their trial that neither of them appreciated
that there was any risk of the fire spreading. The judge
ruled that he was bound by R v Caldwell to direct the
jury that in the context of recklessness, the question
whether there was an obvious risk of property being
damaged had to be assessed by reference to the
reasonable man and no allowance was to be made for
the defendants’ youth or lack of maturity.

LORD BINGHAM OF CORNHILL said thatin s 1 of the
1971 Act Parliament’s intention was to replace the
expression “maliciously” which had previously been
used with the more familiar expression “reckless”. No
relevant change in the mens rea necessary for proof

of the offence was intended. Conviction of serious
crime should depend on proof not simply that the
defendant caused (by act or omission) an injurious
result to another but that his state of mind when so
acting was culpable. It was clearly blameworthy to take
an obvious and significant risk of causing injury to
another. But it was not clearly blameworthy to do
something involving a risk of injury to another if (for
reasons other than self-induced intoxication) one
genuinely did not perceive the risk. Such a person
might fairly be accused of stupidity or lack of
imagination, but neither of those failings should
expose him to conviction of serious crime or risk of
punishment. The model direction formulated by Lord
Diplock in the Caldwell case was capable of leading to
obvious unfairness. The sense of fairness of 12
representative citizens sitting as a jury (or of a smaller
group sitting as a bench of magistrates) was the
bedrock on which the administration of criminal justice
was built. A law which ran counter to their sense of
fairness must cause concern. The misinterpretation of
“reckless” in the Caldwell case was offensive to
principle and was apt to cause injustice so that the
need to correct the misinterpretation was compelling. It
was neither moral nor just to convict a defendant, least
of all a child, on the strength of what someone else
would have apprehended if the defendant himself had
no such apprehension.

LORD BROWNE-WILKINSON agreed.

LORD STEYN and LORD RODGER OF
EARLSFERRY agreed and delivered concurring
speeches.

LORD HUTTON agreed with LORD BINGHAM and
LORD STEYN.

Appearances: Alan Newman QC and Andrew
Jefferies (Pictons, Milton Keynes) for G; Alan
Newman QC and Isobel Ascherson (Borneo Linnells,
Milton Keynes) for R; David Perry and Richard
Whittam (Crown Prosecution Service) for the Crown.

Reported by: Shiranikha Herbert, barrister.

CRIME — Firearms — Possession of — During
course of robbery defendant’s pointed fingers
under jacket having appearance of firearm—
Whether fingers capable of being “imitation
firearm” — Firearms Act 1968, s 17(2)

R v Bentham

CA: Kennedy LJ, Curtis and Forbes JJ: 5
December 2003

If, in the course of a robbery, the defendant used his
pointed fingers covered by a jacket to give the
appearance that he was holding a firearm, a jury would
be entitled to find that the offence of possessing an
imitation firearm during the course of a robbery was
made out.
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The Court of Appeal, Criminal Division, so held in
dismissing an appeal by Peter Bentham against his
conviction on 5 September 2002, at Preston Crown
Court on a plea of guilty to possessing an imitation
firearm during the course of a robbery, contrary to s
17(2) of the Firearms Act 1968, Judge Bradley having
ruled that she would direct the jury that in certain
circumstances “fingers inside a jacket” could constitute
an imitation firearm for the purposes of s 17(2). The
appellant had already pleaded guilty to robbery and
doing acts tending and intended to pervert the course
of public justice for which he was sentenced to a total
of 5 ) years’ imprisonment.

KENNEDY LJ, giving the judgment of the court, said
that very early one morning the defendant went to the
house of A, who he believed owed him money. A was
still in bed. The defendant pointed his finger, covered
by his jacket at A and demanded “every penny in the
house”. A handed over a large quantity of money. The
defendant was arrested. Before his trial started a ruling
was sought from the judge as to whether or not placing
fingers inside a jacket could constitute possession of
an imitation firearm for the purposes of s 17(2) of the
Firearms Act 1968. The judge indicated that she would
direct the jury that in certain circumstances it could, so
the appellant pleaded guilty to that offence. On appeal
against the imitation firearm conviction it was
submitted for the defendant that a person could not
have with him or be in possession of his own fingers
within the meaning of s 17(2) of the 1968 Act. The
court was referred to the Canadian decision of R v
Sloan (1974) 19 CCC (2d) 190 where the court was
not satisfied that a “man can be armed with his own
finger”. But that case was considered in R v Morris
and King (1984) 79 Cr App R 104, where, at p 107,
Dunn LJ said “In considering whether or not the thing
looked like a firearm at that time, the jury are entitled
to have regard to the evidence of any witnesses who
actually saw the thing at that time, together with their
own observation of the thing itself, if they have seen
it.” So the objective test was clearly rejected. In their
Lordships’ judgment a purposive approach had to be
adopted to s17 of the Act which was clearly designed
to protect the victim confronted with what he thought
was a firearm. It did not matter whether it was a plastic
gun or a biro or simply anorak material stiffened by a
figure. If it had the appearance of a firearm the jury
were entitled to find the offence made out. The trial
judge’s ruling was correct.

Appearances: Charles Lander (assigned by the
Registrar of Criminal Appeals) for the defendant; /an
Dacre (Crown Prosecution Service, Preston) for the
Crown.

Reported by: Clare Barsby, barrister

NEGLIGENCE - Duty of care to whom? — Visitor —
Independent contractor’s agent injured at club fair
while helping at firework display performed by
uninsured contractor — Claim against club for
failing to ensure contractor covered by public
liability insurance — Whether club owing duty of
care to contractor’s agent — Occupiers’ Liability
Act 1957 (¢ 31), s 2

Bottomley v Todmorden Cricket Club (Secretary
and Members) and others

CA: (Brooke, Waller and Clarke LJJ): 7 November
2003

An occupier of the land owed a duty of care to an
employee or agent of an independent contractor to
ensure that the contractor invited to carry on a
“dangerous activity” over his land had an adequate
public liability insurance to cover that activity, so that a
cricket club that had allowed firework displays to be
performed over its land by uninsured contractors was
liable for injuries sustained by the contractor’s helper
because of the contractors’ negligent performance of
the display.

The Court of Appeal so stated when dismissing an
appeal of the first defendants, the secretary and
members of Todmorden Cricket Club, from the
decision of Simon J dated 18 December 2002 who had
held that the first defendants and the second and third
defendants, Mark Hindle and David Read, were liable
for the injuries sustained by the claimant, Michael John
Bottomley, when the second and third defendants had
been letting off fireworks at the first defendants’ club
premises; the second and third defendants had
engaged the claimant to help them in the display.

BROOKE LJ said that there might be many occasions
when an occupier might be legally liable in negligence
in respect of the activities which he permitted or
encouraged on his land. That liability stemmed from
his “activity duty”. He might also be legally liable for the
state of his premises, and that liability stemmed from
his “occupancy duty”. The club ought to have taken
reasonable care in its selection of a suitable contractor
to conduct a dangerous pyrotechnic display on its land,
and it failed to do so. The fact that the contractors
performed their services for no fee made no difference:
the club allowed a dangerous event to take place on its
land with no public liability insurances and no written
safety plans because it neglected to take the ordinary
precautions. Occupiers would usually escape liability in
such a case because they could show they had taken
reasonable care to select competent and safe
contractors, and in those cases an injured employee or
agent could look no further than his own employer or
principal for redress. But there might be circumstances
in which the occupier of the land who wished
something dangerous to be done on his land for his

>
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benefit might be liable. The injuries suffered by the
claimant were foreseeable if there was no proper
safety plan: there was the requisite proximity between
the club and the claimant, who was lawfully on their
premises that evening; and it was fair, just and
reasonable to impose liability on the club because it
did not do what it ought to have done before it allowed
this dangerous event to take place on its land.

WALLER and CLARKE LJJ agreed.

Appearances: Philip Havers QC and Peter Cowan
(Berrymans Lace Mawer, Liverpool) for the first
defendant; Michael Shorrock QC and Richard
Pearce (The Thrasher Walker Partnership, Stockport)
for the claimant; the second and third defendants did
not appear and were not represented.

Reported by: Ken Mydeen, barrister.

HIRE-PURCHASE — Hire-purchase agreement —
Title to goods — Dealer proposing sale of car to
fraudster posing as person named on stolen
driving licence — Claimant finance company
agreeing purchase after credit check — Defendant
purchasing car in good faith from fraudster —
Whether acquiring title — Whether fraudster
“debtor” under agreement — Hire-Purchase Act
1964 (c 53), ss 27(1)(2), 29(4) (as substituted by
Consumer Credit Act 1974 (¢ 39), s 192(3)(a), Sch
4, para 22)

Shogun Finance Ltd v Hudson [2003] UKHL 62

HL: Lord Nicholls of Birkenhead, Lord Hobhouse
of Woodborough, Lord Millett, Lord Phillips of
Worth Matravers and Lord Walker of Gestingthorpe:
19 November 2003

A rogue who had signed a hire-purchase agreement
and obtained possession of a car under the pretence
that he was the person named on a stolen driving
licence had not been the “debtor” under the agreement
within the meaning of ss 27(1) and (2) and 29(4) of the
Hire-Purchase Act 1964, as substituted, and had not
been able to pass title in the car to the defendant to
whom he had purported to sell it.

The House of Lords (Lord Nicholls of Birkenhead and
Lord Millett dissenting) so held in dismissing an appeal
by the defendant, Norman Hudson, from the majority
decision of the Court of Appeal (Brooke and Dyson
LJJ, Sedley LJ dissenting) [2002] 2 QB 834 dismissing
the defendant’s appeal from the judgment of Mr D E B
Grant sitting as an assistant recorder at Leicester
Crown Court on 13 January 2000 in favour of the
claimant hire-purchase company, Shogun Finance Ltd.

LORD NICHOLLS OF BIRKENHEAD said that the

claimant had authorised the dealer to hand the car
over to the person in the showroom, the fraudster, and
had intended to hire it to that person (see Phillips v
Brooks [1919] 2 KB 243). Its mistaken belief in the
fraudster’s identity had not negatived that intention. He
would allow the appeal.

LORD HOBHOUSE OF WOODBOROUGH said that
the basic principle was “nemo dat quod non habet”. A
hire-purchaser had no title to the goods and no power
to convey title to a third party. The question therefore
was whether the fraudster had been a “debtor” under
the hire-purchase agreement within the meaning of ss
27(1) and (2) and 29(4) of the 1964 Act. As a matter of
construction of the agreement, the sole hirer had been
P, the person named on the driving licence. No one
else could become the “debtor”. The defendant argued
that oral evidence was admissible to show who the
parties to an agreement had been and that the hire-
purchase agreement had been made with the person
in the dealer’s office. Such extrinsic evidence was not,
however, admissible where the party was specifically
identified in the document: see Hector v Lyons (1988)
58 P & CR 156. The appeal should be dismissed.

LORD MILLETT delivered an opinion in favour of
allowing the appeal.

LORD PHILLIPS OF WORTH MATRAVERS delivered
an opinion concurring in dismissing the appeal.

LORD WALKER OF GESTINGTHORPE delivered an
opinion agreeing with Lord Hobhouse of Woodborough
in dismissing the appeal.

Appearances: Jeremy Cousins QC, Nicholas
George and Jeremy Richmond (Bird Wilford & Sale,
Loughborough) for the defendant; A G Bompas QC
and Sunil Iyer (Sechiari Clark & Mitchell, Barnet) for
the claimant.

Reported by: Michael Gardner Esq, barrister

CRIME — Determination of charge within
reasonable time — Stay of indictment on ground
of delay — Whether necessary to show prejudice
arising from delay — When relevant time period
commencing

Attorney General’s Reference No 2 of 2001 [2003]
UKHL 68

HL: Lord Bingham of Cornhill, Lord Nicholls of
Birkenhead, Lord Steyn, Lord Hoffmann, Lord
Hope of Craighead, Lord Hobhouse of
Woodborough, Lord Millett, Lord Scott of Foscote
and Lord Rodger of Earlsferry: 11 December 2003

Criminal proceedings could be stayed on the ground
that there had been a violation of the requirement,
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pursuant to art 6(1) of the European Convention for
the Protection of Human Rights and Fundamental
Freedoms, that such proceedings should be heard
within a reasonable time only if (a) a fair hearing was
no longer possible, or (b) it was for any compelling
reason unfair to try the defendant.

The relevant time period commenced at the earliest
time at which a defendant was officially alerted to the
likelihood of criminal proceedings against him, which
in England and Wales would ordinarily be when he was
charged or served with a summons.

The House of Lords (Lord Hope of Craighead and
Lord Rodger of Earlsferry dissenting on the first point)
so held on a reference by the Court of Appeal
(Criminal Division) (Lord Woolf CJ, Wright and Grigson
JJ) under s 36 of the Criminal Justice Act 1972
following its own determination of a reference by the
Attorney General [2001] 1 WLR 1869 arising from the
acquittal of a defendant following a delay in bringing
his case to trial.

LORD BINGHAM OF CORNHILL said that if, through
the action or inaction of a public authority, a criminal
charge was not determined at a hearing within a
reasonable time, there was necessarily a breach of the
defendant’s Convention right under art 6(1). For such
breach there had to be afforded such remedy as might
be just and appropriate: s 8(1) of the Human Rights
Act 1998. The appropriate remedy would depend on
the nature of the breach and all the circumstances,
including particularly the stage of the proceedings at
which the breach was established. If the breach was
established before the hearing, the appropriate
remedy might be a public acknowledgement of the
breach, action to expedite the hearing to the greatest
extent practicable and perhaps, if the defendant was in
custody, his release on bail. It would not be appropriate
to stay or dismiss the proceedings unless (a) there
could no longer be a fair hearing or (b) it would
otherwise be unfair to try the defendant. The public
interest in the final determination of criminal charges
required that such a charge should not be stayed or
dismissed if any lesser remedy would be just and
proportionate in all the circumstances. The prosecutor
and the court did not act incompatibly with the
defendant’s Convention right in continuing to
prosecute or entertain proceedings after a breach had
been established in a case where neither of conditions
(a) or (b) was met, since the breach consisted in the
delay which had accrued and not in the prospective
hearing. If the breach of the reasonable time
requirement was established retrospectively, it would
not be appropriate to quash any conviction unless (a)
the hearing had been unfair or (b) it had been unfair to
try the defendant at all. As a general rule, the relevant
time period would begin at the earliest time at which a
person was officially alerted to the likelihood of
criminal proceedings against him. That period would
ordinarily begin when a defendant was formally
charged or served with a summons.

LORD NICHOLLS OF BIRKENHEAD, LORD
HOBHOUSE OF WOODBOROUGH and LORD
MILLETT delivered concurring opinions. LORD
STEYN, LORD HOFFMANN and LORD SCOTT OF
FOSCOTE agreed. LORD HOPE OF CRAIGHEAD and
LORD RODGER OF EARLSFERRY delivered opinions
dissenting in part.

Appearances: Ben Emmerson QC, Tom Watson and
Danny Friedman (Canter Levin & Berg, Liverpool) for
the acquitted person. David Perry and Adina Ezekiel
(Crown Prosecution Service, HQ) for the Attorney
General; Hugo Keith and Clair Dobbin (Treasury
Solicitor) as advocates to the court.

Reported by: BL Scully, barrister.

CRIME — Drugs — Occupier of premises —
Knowingly permitting premises to be used for the
activity of smoking cannabis resin — No evidence
of drugs having been smoked — Whether proof of
smoking required — Misuse of Drugs Act 1971, s

(8)(d)
R v Auguste

CA: Kay LJ, Douglas Brown J, Sir Michael Wright: 9
December 2003

For the offence of permitting the smoking of cannabis,
cannabis resin or prepared opium on premises to be
complete, it was necessary to establish that the activity
of smoking had taken place and not merely that the
permission had been given.

The Court of Appeal, Criminal Division, so held when
allowing an appeal by Paul Auguste against his
conviction on 17 January 2003 at the Crown Court at
Middlesex Guildhall (Judge Matheson QC and a jury)
of having permitted his premises to be used for the
smoking of cannabis resin for which he had been
sentenced to 60 hours’ community service.

KAY LJ, giving the judgment of the court, said that s 8
of the Misuse of Drugs Act 1971 made it an offence
when an occupier of premises knowingly permitted or
suffered certain activities to take place on those
premises including, under s 8(d), the activities of
smoking cannabis, cannabis resin or prepared opium.
The defendant was the sole tenant and occupier of a
flat which was raided by the police who found the
defendant along with seven others and a number of
potentially significant items. The defendant pleaded
guilty to possession of cannabis resin. Amongst other
things two hand-rolled cannabis cigarettes which had
never been lit were found. On searching the premises
the police could detect no smell of cannabis. It was
accepted by the Crown that there was no evidence to
contradict the suggestion that no smoking had taken
place. On appeal the defendant argued that s 8(d)
—
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required the prosecution to establish that smoking had
taken place with permission. The court was directed to
the wording of the section and told that its opening
words made it an offence for a person to permit “any
of the following activities” and that therefore one of the
activities must have taken place. The defendant
submitted, inter alia, that the drugs referred to in s 8(d)
were the only drugs which could be taken by being
smoked at the time the 1971 Act was drafted and that
this was not a matter of coincidence but indicative of
the point that the smell of their being smoked would
alert a householder to the fact that the activity was
taking place. The Crown submitted that the offence
was complete the minute the permission had been
granted whether or not the smoking then took place,
and that subsequent withdrawal of that permission
could possibly be mitigation of the offence and nothing
more. The submissions advanced for the defendant
were cogent and must succeed. The submission that
Parliament was intending to deal with a situation
where a person would be alerted to the smell of
smoke from the activity taking place was the only
obvious explanation for Parliament having referred to
the particular drugs in question in s 8(d) of the Act.
Looking at the section as a whole it made most sense
if it was intended as being necessary to establish that
the requisite activity had taken place for the offence to
be complete. It was common ground that it had not
been open to the jury to conclude that smoking had
taken place and therefore this was a case where there
had been no case to answer and the appeal should
succeed.

Appearances: Tania Panagiotopoulou (Registrar of
Criminal Appeals) for the defendant; Philip Rueff QC
(Crown Prosecution Service, Ludgate Hill) for the
Crown.

Reported by: Elanor Dymott, solicitor

NUISANCE — Sewerage — Failure to abate
nuisance — Sewerage flooding garden after heavy
rain due to inadequate sewerage system inherited
by sewerage undertaker—Whether sewerage
undertaker liable in nuisance

Marcic v Thames Water Utilities Ltd [2003] UKHL
66

HL: Lord Nicholls of Birkenhead, Lord Steyn, Lord
Hoffmann, Lord Hope of Craighead and Lord Scott
of Foscote: 4 December 2003

A person whose property was subject to flooding from
overflowing sewers could not bring a claim in nuisance
against the sewerage undertaker because such a
cause of action would be inconsistent with the
statutory scheme for sewerage regulation laid down by
Parliament in the Water Industry Act 1991.

The House of Lords so held in allowing an appeal by
the defendant, Thames Water Utilities Ltd, against a
decision of the Court of Appeal (Lord Phillips of Worth
Matravers, MR, Aldous and Ward LJJ) [2002] QB 929
dismissing the defendant’s appeal and allowing the
cross-appeal of the claimant, Peter Marcic, from a
decision of Judge Richard Havery QC sitting in the
Technology and Construction Court [2002] QB 929 at
a hearing of preliminary issues on liability.

LORD NICHOLLS OF BIRKENHEAD said that sewage
disposal and drainage had been the subject of
statutory regulation for 500 years. The current
legislation comprised the Water Industry Act 1991
which set out the powers and duties of both water
undertakers and sewerage undertakers. The exercise
of those functions was subject to supervision and
control by the Director General of Water Services, the
regulator of the water industry in England and Wales.
Sections 18 to 22 of the Act made provision for
enforcement orders, a means by which the Director
General enforced the obligations of a sewerage
undertaker including the statutory drainage obligation.
The courts had consistently held that Parliament had
intended that the enforcement mechanism laid down in
the statutory scheme should be the only remedy for
breach of the drainage obligation: see Glossop v
Heston and Isleworth Local Board (1878) 12 Ch D
102; Hesketh v Birmingham Corpn [1924] 1 KB 260;
Smeaton v llford Corpn [1954] 1 Ch 450. In the
instant case the Court of Appeal had felt able to reach
a different conclusion following recent developments in
the common law of nuisance: see Goldman v
Hargrave [1967] 1 AC 645; Leakey v National Trust
for Places of Historic Interest or Natural Beauty
[1980] QB 485. However, although those cases
exemplified the standard of conduct expected today of
an occupier of land towards his neighbour, the
defendant was no ordinary occupier of land. The public
sewers were vested in it pursuant to section 179 of the
1991 Act. The defendant’s obligations regarding those
sewers could not sensibly be considered without
regard to the elaborate statutory scheme of which
section 179 was only one part. The existence of a
parallel common law right, whereby individual
householders who suffered sewer flooding might
themselves bring court proceedings when no
enforcement order had been made, would effectively
supplant the regulatory role that the Director General
was intended to discharge when questions of sewer
flooding arose. For that reason there was no room for
a common law cause of action in nuisance. The
claimant also claimed that, as a public authority within
the meaning of section 6 of the Human Rights Act
1998, the defendant had acted in a way which was
incompatible with his rights under the European
Convention for the Protection of Human Rights and
Fundamental Freedoms. That raised the question of
whether the statutory scheme as a whole was
Convention-compliant. The scheme entrusted
enforcement of the general drainage obligation to an
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independent regulator who had regard to all the
different interests involved and whose decisions were,
of course, subject to an appropriately penetrating
degree of judicial review by the courts. The scheme
provided a remedy for persons in the claimant’s
unhappy position, but he had chosen not to avalil
himself of that remedy. His claim under the Human
Rights Act 1998 was ill-founded.

LORD HOFFMANN and LORD HOPE OF
CRAIGHEAD delivered concurring judgments. LORD
STEYN and LORD SCOTT OF FOSCOTE agreed.

Appearances: Jonathan Sumption QC, David
Pannick QC and Michael Daiches (Beale & Co for
Thames Water Legal Services) for the defendant;
Stephen Hockman QC and Peter Harrison (South &
Co) for the claimant.

Reported by: B L Scully, barrister

EMPLOYMENT — Unfair dismissal — Retirement
— Employee holding unique position in company
having contractual agreement to retire at 70 —
Employee dismissed before 70 — Whether
agreement to retire constituting “normal
retirement age” — Whether employee precluded
from complaining of unfair dismissal —
Employment Rights Act 1996 (c 18), s109(1)(a)

Wall v British Compressed Air Society

CA: Simon Brown, Scott Baker LJJ and Evans
Lombe J: 10 December 2003

An employee who held a unique position in an
undertaking could have a normal retiring age within
the meaning of s 109(1)(a)(i) of the Employment
Rights Act 1996.

The Court of Appeal so stated in a reserved judgment,
dismissing by a majority (Evans Lombe J dissenting)
the appeal of the British Compressed Air Society
against a decision of the Employment Appeal Tribunal
(Rimer J, Mr B V Fitzgerald and Ms B Switzer) on 7
February 2002 to allow the appeal of Mr R D Wall
against a decision of an employment tribunal on a
preliminary issue relating to his claim for unfair
dismissal. The employment tribunal had held that on
the agreed assumption that Mr Wall had a contractual
agreement to retire aged 70 and that in his office as
director-general he held a unique position, the
agreement did not constitute the normal retirement
age as set outin s 109(1)(a) of the Employment Rights
Act 1996.

SIMON BROWN LJ said that the single critical issue
for the appeal was: could an employee who held a
unique position within an undertaking have a normal
retiring age within the meaning of the 1996 Act? Two
earlier decisions, Age Concern Scotland v Hines
[1983] IRLR 477 and Dormers Wells Infant School v

Gill (unreported) 16 July 1999 (EAT), which mistakenly
believed that the Court of Appeal had taken a similar
approach to that in Hines in Patel v Nagesan [1995]
ICR 988, answered no. The EAT in the present case, by
contrast, answered in the affirmative and recognised
that the point was of some importance. His Lordship
agreed with the EAT that there was no good reason,
still less any sound policy consideration, for concluding
that the word “normal” in s 109(1)(a)(i) necessarily
required the existence of one or more comparators.
Nor did the word in the legislation compel it. One could
as well ask of a unique employee as of a group of
employees what, by reference to their contractual
terms, was the age at which they could reasonably
expect to be compelled to retire, the ultimate
touchstone for determining their normal retiring age as
explained in Waite v Government Communications
Headquarters [1983] 2 AC 714, 723. If one asked
whose “normal retiring age” had to be decided for the
purpose of applying s 109(1)(a)(i), the answer clearly
was: an employee holding the position held by the
employee. Plainly the dismissed employee himself
held that position. It was, surely, normal not to be
compulsorily retired until one had reached one’s
contractual retirement age, ie the age stipulated for
automatic retirement, alternatively the minimum age at
which one could be obliged to retire.

It followed that in cases where an employee had a
contractual retiring age, there was no need for
comparisons to be made with other employees holding
the same position before a normal retiring age could be
established. The Age Concern Scotland and Dormers
Wells Infant School cases had been wrongly decided.
The EAT was right not to have followed them.

SCOTT BAKER LJ agreed.
EVANS LOMBE J gave a dissenting judgment.

Appearances: Andrew Blake (Hartley Linfoot &
Whitlam ,Sheffield) for the company; Michael Duggan
(Darlingtons, Edgware) for Mr Wall.

Reported by: Alison Sylvester, barrister.

DAMAGES — Contract — Breach — Mental
distress — Claimant retaining solicitors in
proceedings relating to children — Claimant

fearing removal of children from jurisdiction by
husband— Passport agency undertaking not to
issue passports in children’s names for 12 months
— Solicitors failing to renew notice after 12 month
period — Father obtaining passport and removing
children — Whether solicitor negligent — Whether
claimant entitled to damages for distress

Hamilton Jones v David & Snape
ChD: Neuberger J: 19 December 2003
Where a mother successfully brought a claim in

contract and tort against her former solicitors alleging
that their negligence resulted in her losing custody of

>
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her children she was entitled, pursuant to the contract,
to damages for the mental distress she had suffered.

Neuberger J so held in the Chancery Division, Cardiff
District Registry, allowing a claim brought by Pamela
Hamilton Jones against David & Snape.

The claimant instructed the defendant solicitors in
relation to Children Act 1989 proceedings. She told the
defendant that she was concerned that her husband,
Mr Bougossa, from whom she was separated, would
take their daughter and twin sons to Tunisia. A county
court issued orders stipulating that the children should
live with the claimant and that Mr Bougossa was not to
remove the children from the claimant's care. The
defendant sent copies of the orders to the United
Kingdom Passport Agency in February 1994 and
asked them not to issue a passport in the name of Mr
Bougossa or that of any of the children. The agency
replied that the children’s names had been entered
onto its records and passport facilities would not be
granted for 12 months. The agency added that
thereafter it would delete the names from its records
unless advised not to. In June 1996 Mr Bougossa
obtained a passport to which he added the twins and
removed them to Tunisia. The claimant commenced
proceedings against the defendant on the ground that
they had negligently failed to renew the notice to the
passport agency even though they knew that the
inhibition imposed on Mr Bougossa would lapse if they
failed to serve a further notice. Alternatively, the
claimant contended the defendant owed a duty to
advise her if at any time they had reason to believe that
the children’s names were or might be removed from
the agency’s records. In those circumstances, the
claimant sought, inter alia, general damages
representing the mental distress she had suffered.
Since proceedings were only issued in 2002 the
claimant was time-barred from claiming damages for
psychiatric harm.

NEUBERGER J said that the scope of the defendant’s
retainer included a duty to renew, or advise the renewal
of, the entry of the twins onto the agency’s register
when it was due to expire. Moreover, the defendant’s
breach of that duty was causative of Mr Bougossa
being able to remove, and removing, the twins to
Tunisia. In F v Wirral Metropolitan Borough Council
[1991] Fam 69 the Court of Appeal held that the law
did not compensate a person for the loss of the
company of a child. The only realistic ground on which
that case could be said to be distinguishable was that
the instant claim was based in contract (although it was
also based in tort) whereas the Wirral case was
concerned with claims in tort. Dicta of Ralph Gibson LJ
in Wirral indicated that the court could award a
claimant damages for deceit which resulted in the
claimant losing custody of his or her child; accordingly,
there was no reason in principle why such damages
could not be awarded for breach of contract. If a head
of claim, in a case such as the instant case, was

recoverable in contract, the fact that it might not
normally be recoverable in tort should not prevent it
from being recoverable in contract. Where a claim was
founded in contract, the general rule was that the
contract breaker could not be liable for damages for
injured feelings or distress: see Addis v Gramophone
Co [1909] AC 488. However, there was an exception to
the rule in Addis’s case where “the very object of a
contract was to provide pleasure, relaxation, peace of
mind or freedom from molestation” see Watts v
Morrow [1991] 1 WLR 1421, 1445, per Bingham LJ. It
was unrealistic to suggest that a significant part of the
purpose of the claimant’s instructing the defendant,
and the defendant accepting the claimant’s
instructions, was not to protect the claimant’s peace of
mind in respect of the very event which happened,
namely the removal of the twins from this country. In
those circumstances, the principle developed in Watts
and Farley v Skinner [2002] 2 AC 732 indicated that
the claimant should be entitled to recover £20,000 by
way of damages for mental distress.

Appearances: Jeffrey Littman (Charles, Crookes &
Jones, Cardiff) for the claimant; Edward Cross
(Morgan Cole, Cardiff) for the defendant.

Reported by: Nick Mercer, barrister

CRIME — Evidence — Character — Defendant and
co-accused charged and tried jointly for murder —
Each relying on evidence of other’s criminal
record to allege propensity of other to commit
offence — Judge directing jury to regard co-
accused’s bad character as relevant to credibility
only — Whether misdirection — Whether co-
accused’s character relevant to fact in issue

R v Randall [2003] UKHL 69

HL: Lord Bingham of Cornhill, Lord Steyn, Lord
Hobhouse of Woodborough, Lord Scott of Foscote
and Lord Rodger of Earlsferry: 18 December 2003

Where two defendants were jointly charged with a
crime and each blamed the other for its commission
one defendant could rely on the criminal propensity of
the other so as to suggest that his version of the facts
was the more probable.

The House of Lords so held when dismissing an
appeal by the prosecutor from the Court of Appeal
[2003] 2 Cr App R 442 which had allowed an appeal by
the defendant, Edward Randall, quashing his
conviction of manslaughter before Judge Colston QC
and a jury at St Albans Crown Court and ordering a
retrial.

The defendant and G were charged and tried jointly for
murder, the prosecution claiming that either
independently or together they had attacked and
inflicted fatal injuries on the deceased. Each gave
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evidence against the other and relied on the other’s
criminal record to show propensity to violence; the
defendant had minor convictions unrelated to violence;
G had serious convictions of burglary and had been
party to violence. The judge directed the jury that G’s
bad character was relevant only to his credibility and
that convictions and character were irrelevant to the
likelihood of his having committed the offence. The
jury acquitted G. The Court of Appeal, relying on
Lowery v The Queen [1974] AC 85, concluded that,
although in most cases the general principle in R v
Miller (1952) 36 Cr App R 169 would apply, evidence
of G’s bad character was relevant to the issue who, as
between himself and G, was more likely to have
inflicted serious violence on the deceased.

LORD STEYN said that in Miller's case the judge had
held that evidence of propensity was normally
irrelevant; not that propensity never proved anything.
The potential relevance of propensity to the issues in
a case was recognised in criminal law and practice.
The rationale of the rules relating to similar fact
evidence, although not applicable here, illustrated that
propensity to commit certain crimes might sometimes
be relevant to the fact in issue. Lowery’s case was high
authority directly in point for the view that in the
circumstances of the present case the propensity to
violence of a co-accused might be relevant to the
issues between the Crown and the accused tendering
such evidence. It was so here and the Court of Appeal
had stated the law correctly.

LORD BINGHAM OF CORNHILL, LORD HOBHOUSE
OF WOODBOROUGH, LORD SCOTT OF FOSCOTE
and LORD RODGER OF EARLSFERRY agreed with
LORD STEYN.

Appearances: Brian Escott-Cox QC and Martyn
Bowyer (Crown Prosecution Service, Headquarters)
for the prosecutor; Robert Marshall-Andrews QC and
Siza Agha (Faradays) for the defendant.

Reported by: Diana Procter, barrister

COMPETITION — Restriction or distortion of
competition — Agreement — Acquiescence — One
party’s unlawful variation of lawful dealership
contract — Whether acquiescence by other party
— EC Treaty, art 81(1) EC

Volkswagen AG v Commission of the European
Communities (Case T-208/01)

CFlI: President of Chamber Tiili, Judges Mengozzi
and Vilaras: 3 December 2003

Where a manufacturer and dealers had signed a lawful
dealership agreement, the dealers could not to be
taken to have accepted in advance any subsequent
unlawful variation of that agreement, and thereby to

acquiesce in a unilaterally imposed variation that was
contrary to Community competition law. Accordingly, in
such circumstances there was no anti-competitive
“agreement”.

The Fourth Chamber of the Court of First Instance of
the European Communities so held when annulling a
Decision of the Commission of the European
Communities that the claimant had infringed art 81(1)
EC.

By clause 2 of the standard form agreement between
the claimant and its authorised dealers in a system of
selective and exclusive distribution, the dealers
undertook to “defend and promote in every way the
interests of” and to “comply with ... instructions issued
by” the claimant, and clause 8 provided that the
claimant “will issue non-binding price
recommendations concerning retail prices and
discounts”. After the claimant had sent a number of
circulars and letters (“calls”) to its German dealers
exhorting them to grant no discounts or only limited
ones to customers buying the VW Passat, the
Commission after an investigation adopted the
Decision at issue. The claimant brought an action for
annulment of the Decision on the ground that the calls
in question had not been the subject of any
“agreement” within art 81(1) EC.
Art 81(1) provides: “The following shall be prohibited
. all agreements between undertakings ... which
have as their object or effect the prevention, restriction
or distortion of competition ...”

THE COURT said that it was established case law that
the essence of “agreement” within art 81(1) was a
concurrence of wills between at least two parties, and
that while genuinely unilateral conduct by one
undertaking did not constitute an agreement,
measures and practices which, although apparently
imposed unilaterally, had at least the tacit
acquiescence of other undertakings were contrary to
art 81(1): see eg Bayer AG v Commission of the
European Communities (Case T-41/96) [2001] ICR
735. In the present case, the evidence was that the
dealers did not accede to the claimant’s price-fixing
calls, but the Commission submitted that a dealer who
had signed an agreement which complied with
competition law was deemed to have accepted in
advance a later unlawful variation of that contract.
That was not so. While it could be envisaged that a
dealer could be regarded as having accepted in
advance a later lawful variation where that was
foreseen by the contract or was in accordance with
commercial usage or legislation, that could never be
the case with an unlawful variation. Similarly, clauses 2
and 8 of the dealership agreement could only be taken
as referring to lawful means and instructions. The
Commission had therefore not proved a concurrence
of wills.

Reported by: Michael Hawkings, barrister
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ADOPTION — Negligence — Duty of care —
Whether adoption agency or its staff owing
common law duty of care to prospective adopters
— Nature and extent of any such duty

A and another v Essex County Council [2003]
EWCA Civ 1848

CA: Ward, Hale and Scott Baker LJJ: 17 December
2003

There was in general no duty of care owed by an
adoption agency or the staff whom it employed in
relation to deciding what information was to be
conveyed to prospective adopters.

The Court of Appeal so held in a reserved judgment
dismissing both the appeal of the defendant, the
adoption agency of Essex County Council, and the
cross-appeal of the claimants, prospective adoptive
parents, such appeals arising out of Buckley J’s
decision of 18 December 2002 in the High Court, in
which he found that the defendant was liable to the
claimants in negligence for failing to take reasonable
steps to provide them with all relevant information
about the two children they were to adopt or to take
such steps to ensure that it was provided; but finding,
too, that such liability extended only to injury, loss and
damage sustained between the time when the children
were placed with the claimants as prospective
adopters and the date of the adoption orders. The
adoption agency challenged the finding of liability; and
the claimants cross-appealed as to the limitation
placed upon the extent of such liability.

HALE LJ, giving the judgment of the court, said that it
was not fair, just and reasonable to impose upon the
professionals involved in compiling reports for adoption
agencies a duty of care towards the prospective
adopters; and there was in general no duty of care
owed by an adoption agency or the staff whom it
employed in relation to deciding what information was
to be conveyed to prospective adopters, and only if
they took a decision which no reasonable agency
could take could there be liability. However, once the
agency had decided, either in general or in particular,
what information should be given, then a duty did arise
to take reasonable care to ensure that such
information was both given and received. On the facts,
there was a breach of the latter, restricted duty, which
had caused harm which, applying Page v Smith
[1996] AC 155, included psychiatric damage; but in
looking to the extent of such liability, the judge rightly
found there to be a cut-off at the time when the
adoption orders were made, by which time enough had
happened to enable the claimants to be able to make
a decision for themselves. Accordingly, the appeal was
dismissed, although the reasoning now relied upon
differed from that of the judge below; and the cross-
appeal was also to be dismissed.

Appearances: Edward Faulks QC and Andrew
Warnock (Barlow, Lyde & Gilbert) for the local
authority; Gavin Millar QC and Carole Parry-Jones
(Fisher Jones Greenwood, Colchester) for the
claimants.

Reported by: Matthew Brotherton, barrister
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Suffering from stress:

can an employer be liable?

Stress - doubtless a major
scourge of modern-day
living - can affect any one of
us in many aspects of our
lives and, perhaps, most
importantly, when at work.

There is, it has been said, no
such thing as a pressure-
free job, every one bringing
with it its own tasks,
responsibilities and problems.
The many and frequent
demands placed on us are
an unavoidable part of working life. We are, of course,
paid to work and to accept the corresponding
pressures. In some circumstances pressure can be a
good thing but not everybody’s ability to cope is
limitless. It is commonly known that workplace
pressures that are excessive can be harmful and can
lead to breakdown, depression and other psychiatric
illness. They can damage a person’s work performance
and undermine the health of his employer's whole
workforce.

Harriet Dutton

Can there be any redress for a person becoming so
stricken by stress that he finds himself unable to
continue with his career? Recently the courts have had
to consider a number of cases of claims for
recompense against employers for injuries, both
psychiatric and physical, resulting from failure to
prevent work-related stress. But to apply the standard
duty of care test - that an employer has to take
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appropriate steps to safeguard his employees from
harm - does little more than beg the question. Thus the
courts have had to consider difficult issues of
foreseeability and causation. How is the employer’s
duty to be defined? What is the appropriate standard
of care? And in what circumstances is the test of
foreseeability met?

The Court of Appeal endeavoured to provide answers
to those questions, and more, in its judgment in
Hatton v Sutherland [2002] ICR 613. The court was
there deciding appeals brought by employers from
decisions made in the county court in four separate
actions by employees who were all seeking to recover
damages for psychiatric injuries. The appeal court’s
decisions relied in part on a quotation from the
judgment of Lord Justice Simon Brown in Garrett v
Camden London Borough Council [2001] EWCA
Civ 395, that unless there was “a real risk of
breakdown which the claimant’'s employers ought
reasonably to have foreseen and which they ought
properly to have averted, there can be no liability”.
Applying that test the court concluded that out of the
four individual cases in only one of them was the
“Garrett” test met so as to justify the county court’s
award against an employer of damages of £157,000.

In that one successful case it was shown that the
employer knew of the excessive demands being
placed on the employee, that the employee had made
formal complaints that she was suffering thus making
the injury to her health foreseeable, and that it was not
difficult to identify what the employer could have done
to prevent the injury. Thus the county court judge had
been entitled to conclude that the employer’s failure to
act caused the employee’s breakdown for which he
was to be held liable.

In July 2003 the judgment in the Hatton case was
subjected to analysis by a differently constituted
appeal court in the case of Pratley v Surrey County
Council - areport of the case is soon to be published
in the Industrial Cases Reports.

Mrs Pratley was a qualified nurse employed by a local
council as a care manager responsible for the elderly.
Lack of funding resulted in her workload becoming
intolerable and she had complained about it to her
immediate superior. But Mrs Pratley was a robust,
conscientious and stoical person who was not
accustomed to making a fuss. She never admitted to
the hours of overtime she worked nor that her health
was suffering as a consequence. But before going on
her summer holiday she had again mentioned her
work overload and had been promised that a system
of “stacking” new cases would be introduced to
alleviate her situation. Three weeks later she returned
to work, found the promised system had not been put
in place and suffered a breakdown. She left work and,
unable to resume her employment, was eventually
dismissed by the council. Her appeal against the

dismissal of her claim for damages for stress-related
injury failed on the ground that the risk of her health
breaking down was not reasonably foreseeable by her
employer. Giving his judgment Lord Justice Mance said
that the case raised questions as to the nature of the
risk and the type of injury foreseeable. Was it a general
risk of illness at some or any time? Or was it a risk of
iliness arising through continuing work overload over a
longer future term, as distinct from any risk of
immediate collapse which could include collapse
following the disappointment of a “cherished idea”.

The judge, in providing his answers, said a distinction
had to be made between the risk of injury arising at
some future date from a continuing work overload and
the risk of a collapse in the short term arising from the
employer’s failure to implement the promised new
system of allocating work. Thus, while expressing
sympathy for Mrs Pratley, the judge held that her claim
had to fail. For although she had established that there
was a foreseeable risk, of which her employer should
have been aware, of her health breaking down in the
future if nothing was done to alleviate her situation , the
injury she suffered - her collapse within days of
returning from her holiday - was injury of a different
type that was neither foreseen nor foreseeable by her
employer.

The conclusion must be that, although possible, it is
neither easy nor straightforward to bring a successful
claim. The employee’s task may be simplified if he can
show his employer to be an unyielding slave master
who shuts his eyes to the well being of an overworked
staff. But even that may not suffice. For the employer